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This appeal arises from a dispute over insurance proceeds between Nephews, as remaindermen of
their Aunt’ slife estate, and their Aunt, asthelifetenant of certain property. Thetrial court awarded
the Aunt sole rights to insurance proceeds obtained after the destruction of that property to the
exclusion of the Nephews. The Nephews appeal that ruling as well asthe trial court’s omission of
certain hearsay testimony, anditsfailureto awad them declaratory judgment. We affirmtherulings
of thetria court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed; and
Remanded

DAvID R. FARMER, J., delivered the opinion of the court,inwhich ALAN E. HIGHERs and HoL LY K.
LILLARD, J.J., joined.

G. Griffin Boyte, Humboldt, Tennessee, for the appellants, Jerry Worrell, Herbert Worrell and
Bobby Sutton.

W. Douglas Sweet, Angela R. Merideth and Clinton J. Simpson, Memphis, Tennesseg, for the
appellee, Ann Worrell.

OPINION

In 1991, Ann Worrell’ s husband, Glen Worrell, died. In hiswill, Mr. Worrell bequeathed
to his wife a life estate in al of his real estate, with the remainder to pass to his nephews, Jerry
Worrell, Herbert Worrell, and Bobby Sutton. These nephews filed suit against Mrs. Worrell
contesting their uncle’ swill in several areas not made clear by the record. Thissuit was eventually
settled by the parties. Mrs. Worrell then settled into the home she had shared with her deceased
husband, and this matter would have gone no further had nature not intervened.

In 1999, a tornado destroyed this house and several outbuildings on the property. Mrs.
Worrell had insured this property through Allstate Insurance in 1998 by the issuance of a policy



solely in her name. Mrs. Warrell consistently paid the full premiums on this policy with her own
funds. As per the policy terms, Mrs. Worrell was paid over $56,000 by Allstate Insurance for the
damages sustained to the home and the surrounding area after the tornado sruck. When Mrs.
Worrell expressed adesire to not rebuild her home but instead move el sewhere using the insurance
proceeds, Glen Worrell’ s ngphews, as the remaindermen of Mrs. Worrell’s life estate, filed suit.
These plaintiffs demanded that the insurance proceeds only be used for construction of a new
residence to replace the destroyed home and sought a declaratory judgment against Mrs Worrell.

At trial, the plaintiffs argued that it was the responsibility of a life tenant to insure the
property in which she held a life tenancy for the benefit of both herself and any remaindermen.
Additi onally, the plaintiffs sought to introduce the statements made by Mr. Bobby McL ean, alawyer
involved in the settlement of the lawsuit concerning Glen Worrell’swill. The plaintiffs stated that
Mr. McLean, acting asMrs. Worrdl’sattorney, had made several statements which suggested that
Mrs. Worrell would insure the property for their benefit. The plaintiffs argued that Mr. McLean
assured them that if there were any losses, Mrs. Worrell would use any insurance money to either
repair the damage or place the funds in an escrow account for use by the remaindermen upon her
death. Thetrial court ruled thistestimony asinadmissible hearsay. In addition, thetrial court found
that Mrs. Worrell had no responsibility to insurethe property for the benefit of the plaintiffsand was
entitled to keep dl of the insurance proceeds. As such, the court denied the plaintiffs’ petition for
declaratory judgment. The plantiffs then filedthis appeal.

The issues presented by the gopellants, as we perceive them, ae as follows:

1. Isalifetenant of real estateunder aduty to insureimprovementsfor casualtyloss for
the benefit of the remaindermen?

2. If alife tenant insures property improvements for the full value and thereis a total
loss, isthelifetenant entitled to retainall the insuranceproceeds tothe exclusion of
the remaindermen?

3. Wasthetrial testimony of theplaintiffsof Mr. McLean’ sstatements properlyrejected
asinadmissible hearsay?

4, Didthetria court err in dismissing the plaintiffs’ petition for declaratory judgment?

Totheextent that theissuesinvolve questions of fact, our review of thetrial court srulingisdenovo
with a presumption of correctness. See Tenn. R. App. P. 13(d). Accordingly, we may not reverse
the court’ sfactud findings unlessthey are contrary tothe preponderance of the evidence. See, e.g.,
Randolph v. Randolph, 937 SW.2d 815, 819 (Tenn. 1996); Tenn R. App. P. 13(d). With respect
to the court’ slegal conclusions, however, our review isde novo with no presumption of correctness.
See, e.g., Bell ex rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986
S.W.2d 550, 554 (Tenn. 1999); Tenn. R. App. P. 13(d).



Rights of Remaindermen to I nsurance Proceeds

In Tennesseg, it has been clearly established that

Bennett v. Featherstone ' | | 111 i1l Tii0 11D Theplantiffs have presented no
compelling reason to change this policy, and upon review, wecannot discern one. Assuch, we
answer the first two issues raised by the plaintiffs as follows. First, alife tenant isunder no duty
to insure improvements for the benefit of any remaindermen. Second, if alifetenant insures
improvements for full value, the life tenant may retain all insurance proceeds to the exclusion of
any remaindermen.

Hearsay Testimony

The Tennessee Rules of Evidence define hearsay as “a statement, other than one made by
the declarant while testifying at trial or hearing, offered in evidence to prove the truth of the
matter asserted” Tenn. R. Evid. 801(c). Under these rules, hearsay may be admitted if it meds
one of several exceptions, depending on the availability of the declarant. See Tenn. R. Evid. 803,
804. The plaintiffs did not articulate any specific hearsay exception under which Mr. McLean’s
testimony could be admitted. It isthus necessary for the court to examine the hearsay exceptions
under the Tennessee Rules of Evidence to seeif any can be applied to this case.

Upon examination, it is clear that two exceptions could possibly apply in this case.
The first possible hearsay exception is Rule 803(1.2)(D). Thisrule states “[a] statement offered
against aparty that is. . . (D) astatement by an agent or servant concerning a matter within the
scope of the agency or employment made during the existence of the relationship under
circumstances qualifying the statement as one against the dedarant's interest regardless of
declarant's availability.” Tenn. R. Evid. 803(1.2)(D) (emphasis added). The record does not
present any evidence that the statement by Mr. McL ean, as the declarant, would be against his
interests. Indeed, we are hard pressed to discover how Mr. McLean could have any interestin
Mrs. Worrell’ s future plans to purchase insurance. Assuch, it is clear he could make no
statement against his own interests during the settlanent conference. Thus, it is clear that this
exception does not apply.

lThe Tennessee Rules of Evidence have different exceptions to hearsay if the declarant is unavailable. See
Tenn.R. Evid. 804. No evidence has been presented by the plaintiffs that Mr. McLean was unavailable to testify and
none isincluded in the record. As such, this court will not consider any of the hearsay exceptions under Rule 804.
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Under the second possible hearsay exception, the statements of Mr. McLean could
possibly be admitted under rule803(1.2)(C). Tha rule states, “[a] statement offered against a
party that is. . . (C) astatement by a person authorized by the party to make a statement
concerning the subject” may be admitted. Tenn. R. Evid. 803(1.2)(C). The evidence presented
at trial was that Mr. McL ean represented Mrs. Worrell during the negotiations to settle the will
contest brought by the plaintiffs.> Mr. McLean operated as he “agent[] and [had] prima facie
authority to speak for [her] through pleadings and negotiations.” Simmonsv. O’ Charley’s, Inc.,
914 SW.2d 895, 902 (Tenn. Ct. App. 1995). Thus, Mr. McLean’s statements should have been
admitted if he made the statements while operating within the soope of his authority.

Authority is defined as “[t]he lawful delegation of power by one person to another. . .
[the] agent . . . [can] affect legal relations of [the] principal by acts done in accordance with [the]
principal’ s manifestations of consent to [the] agent.” Black’s Law Dictionary 121 (5" ed. 1979).
Itis clear from this defination that an agent can only bind the principal when acting within the
principal’s “manifestations of consent.” 1d. Thus, adeterminaion of what authority Mrs.
Worrell gave Mr. McL ean to sdtle the will contes, would determineif she was bound by his
statements. If she was bound by his statements, then Rule 803(1.2)(C) would apply and Mr.
McLean’ s testimony was improperly excluded.

What was the scope of Mr. McLean’ s authority? Upon our review of therecord, we are
unable to ascertain the answer to this question. Nothing in the record provides details about the
settlement negotiations during which Mr. McLean’ s statements were made. As such, we are
unable even to speculate what authority Mrs. Worrell provided her attorney. Thisinability to
determine the scope of Mr. McLean’ s authority and thus the admissibility of his statements, does,
by necessity, turn our attention to arelated méter.

Declaratory Judgment

InTenn%see ey beam b e c oo et e e eyt
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952 S W 2d 413 417 (Tenn 1997) (citations omltted) If the plal ntlffsfall to meet this burden,
thentheyarenotentltledtodeclaratoryrellef DL Pt bes e e rber by

2Mrs. Worrell clearly testified during the trial that she wasrepresented by Mr. McClain. While she presented
apost trial affidavit stating that this gatementwas incorrect, this affidavit was not evidence a trial and, thus cannot be
considered by this court.
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dlscretlon” inits dlsmlml of the plaintiffs petition. As such, we find that the trial court did not
err in dismissing the plaintiffs’ petition for declaratory judgment.

Conclusion
Based on the foregoing conclusions, the judgment of the trial court is affirmed. Costs on

appeal are assessed against the appellants, Jerry Worrell, Herbert Worrell, and Bobby Sutton, and
their surety, for which execution may issueif necessary.

DAVID R. FARMER, JUDGE



